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The appellant hae petitioned for review of the July 13,
1986 initial decision sustaining her removal. For the
reasons stated below, the Board DENIES the petition for

review for failure to meet the criteria for review under 5



C.F.X. 5?}:"’;31;';361..115.1,.-1;:“'110 REOPEN this case on our own motion

", F.R. § 1_Qd1.117, hovever, to consider whether the
nas ghe statutory auvthority to reviev the appellant’g
g;_é-.-,_;gml'if.:ﬁ-.iifff;:ﬁlawful discrimination and reprisal in eonnection
witﬂtxm revocation of her security clearance, AFFIRM the
ini.-'tlilal decision as MODIFIED by this Opinion and Order, and
susm;‘%:n the agency removal action.
BACKGROUND

ﬁiﬁ‘he lqencf ranoved the appellant £rom her position as
anergl Engineer for falilure ¢to maintain a security
clearance. @ The agency had previously revoked the
app2llant’s security clearance based on her refusal to

underge & psychiatric evaluation to resolve allegations

vecaxrding guestionable behesvior patterns. The sappellant

2 On Cctober 6, 1988, the appellant filed an additional
subaission with attachments consisting of alleged new and
material evidencs. The Board’s regulaticns provide that the
record on review will close upon expiration of the time for
£iling the response %o the petition for review. See S
C.F.R. § 2201.114 (i). &ince our reading of the appellant’s
subrission and attschments discleses that they do not
constitute new &and material svidence, but consist mainly of
docurentes which were avalizble prior to the clocsze of the
record before the regional office, we will not consider the
submission further. Avensino v. United States Postal
Sexrvice, 3 M.5.P.R. 211, 214 (1%80).

In her subnmissicn, the appeilant also states that the
administrative 9Judge denied her raeguest for a hearing
transcript or a copy of the hearing tapes, and she requests
that the Board independently review the hearing tapes or
grant her additional time to review the teapes and make an
additional submission. Although ocur review of the record
does not confirm that either che made such a request or the
adninistrative judge denied it, we find that her request to
the Board is untimely anéd thus will not be coneidered. See
S C.F.R. § 1201.114 (h) and {i). In any event, we note as
usual that we have carefully revisved the gntire record in
connection with our reopening of this appeal.
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then appealed her reasoval to tha aéarﬂ’s Atllanta Regional
oftice. |

On . appeal, the appellant aliogad thnt the agency
.f:shrgled her out to undergo the nedica:l evaluation because of
he#': sex, national origin '(Bulgaria/!:urape)' and age, as
;' wgil as in teprisal for her prior complaints, grievances,
&mﬂ wvhistleblowing. In his initial decision, the
:azﬁ}ainistrative Judge relied on the suprome Court’e decision
im Depart.nnt of the Navy v. zgan, 108 5. Ct. 8.;8 825-26
(1988) » to find that the Board lackz authority to oxanine
the appellant’s claims that the revocation vas illegal or
improper er to hear her cla:lms that. the w&vocation was
diwuriminatory on the bmms of ‘her age, aev cr national
,o;“igim, az well as in. repriaal for Ezzuer whistleblowing
aétiv:;"ties. xnitial Decision {1.D) at 2. He also tound
that his veviey of procedural natter& was iimited to those
reluting to hazr claims of procaduml error under 5 U.S.C.
57513, ':-!a'd'."v_ |

Baaiéd tm the t:au.et'm zgan decision, the administrative
judga foun& the aganc}' 'to have established that: (1) The
appenant's security' clearance had bgen revoked; (2) h-ér
'pos.i.tion required a gecurity clearance; and (3) it was mot
f.easible to assign her to another position not requirmg a
security clearance. I.D. at 4. He further found that the
| agency had afforded the app«llant her procedural rights
; under $ C.F.R. § 7513 of 30 days’ advance written nota.ce of

tper renoval to be affective on November 6, 1987, ‘and a
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reasonadle tine to reply: %@ the. proposal not1¢e I;b; ht 5-
8. In this :espect. ha zound that there vas. ne prucedural
error because the ugercy explaimed -..o t.l'u- apponant the
contents of the written propnsal netice and attcnpted to j

serve her with it on Septenber 21, 198'7, but that the
-appellant un:easonably refus&ﬂ %o &ccept the notice and then

intantionally avoiﬂea nail delivery wntii after the Octoberﬁ
6 deadline date toz' Her rap'!.y to the charges. - 1d. 'ﬂne
administrative jmdge turt.her found that, even were i éo )
tind that th@ agency committed ‘proqeﬁufal erzor, the
appellant diqfhog_show that she was harmed by that error.
1.D. at 7«8;¥aéecrdingly, he sustained the agency removal
action, ,find%ﬁé tha? it promoted the efficiency of <the
service.
| In her petition for review, the appellant <ontends,
i&éer alia, that tha adwinistrative djudge erred in unduly
mgtricting the scope of the Boardf?a review, and in not
'\a;iowing her to prasent evidence aéﬂto her discrimination

ana reprisal claims.?

2. In her petition for review, th~ appellant contends for
“he first time that the agency comn’zted harmful procedural
error by not applying for disabi.ity retirement on her
behalf. In support of this contencion, she has submitted
two agency memeranda dated prior to the close of the record.
Since the appellant has not shown that these memoranda were
not available before the record closed, despite due
diligence, we will not consider this contention. Risher v.
Department of the Army, 11 M.S.P.R. 430, 433 (1982); Banks
v. Department of the Air Force, 4 M.S.P.R. 268, 271 (1980);
5 C.F.R. § 2201.115; Avansino, 3 M.S.P.R. at 214. |
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The Supreme Ccmrt hud :ln E’gan that the Board may not
review the merits af the rwoc«.ati@n of a locm'ity clearance
" 4n connection with the ;ppea.-. of a temcwal nction., " It noted
that the denial of a secfurity clearance :I.a nof: ‘an adverse
action under 5 U.S.C. § 7513, imd that 11; is not suhject to
Board review “by its own force.” Egan,i ms 5. Ct. at 825,
It b2ld that an employes xemoved tor | 'cnuu' under that
uctiim, vhﬁn his roquiud security ‘ciearance was denicd.
was entitled to t‘f‘ma procedural protec’tions of 5 U.S.C.
§ 7513, and that tm; Baard could thmm determine “whether

such cause cxia‘tem,, \mather !.n Iac

and vhether 2

mcter to a nonsensitive position was

feasible.~3 m Court ruled, however,_ that “[n)othing in

3 The United States Court of Appeals for the Federal
Circuit held in Griffin v. Defense Mapping Arency. 864 ¥.2d
1579, 1580 (Fed. Cir. 1989) (citing Lyles v. Departmn% of
the Army, 864 F.2d 1581, 1583-84 (Fed. Cizr. 1989)), that the
Supreme Court’s decision in Egan did not craate @ new
substantive right to such transfer, and tha Board’s vole in
- veviewinyg the feasibility of such transfer is lijiited to
- where “that substantive right is available from stme other
source, such as a statute or reyulacion.” See alsic Skees V.
Department of the Kavy, 864 F.2d 1576, 1578 ‘(Fed. Cir.
1989). Accordingly, ths Board will rnot {reviaw the
feasibility of such transfer to a position not  requiring a
security clearance or the agency efforts to tmﬁi a employee
such a positien unless the employee claims that the agency
vegulations give him a right to be considersd for vacant
nonsensitive position. &See Vanduzer v. Departxent of the
Navy, MSPE Docket No. PH07528610314-1, slip c..p. at 8 (Ang.
4, 198"%)

[Footnote continued on next page)



the [statute enacting § 7513] direct{ed) or cnpqper[ed],thg-
Board to go further.* I14. |

The Court further noted that the protection of
classified informaticn “must include broad discretion ’tci
' determine who may have access tc it” and that fan hgeﬁéy
head . . . should hzve the final say in deciding uhetherﬂéd |
repose his trust. in an amployee who has access to such
information.” _#&.fﬁt 824-25. In light of this holding,‘w;
have found thut the Board does not have the authority to
review oitaér the merits of the revocation of <the
appellant’s security clearance, including allegations of
digparate J&rcatnent, or the legal ﬁufticioncy of the
procedural aspects of..ﬁhat revecation, except forlithe
purpose of determining whether the employee has received
minimzl due process. See Woronsski v. Departae:nt of the
Navy, 39 M.S.P.R. 366, 369 {(1988) (citing Weissberger v.
United States Information Agency, 39 M.S.P.R. 370, 373
(1988)) . |

[Footnote continued)

In the present appeal, the agency subnitted a copy of
its Standing Operating Procadure (SOP) No. 69%0, under which
the agency obligated itself to “make every effort” to
reassign an employee who loses a required security
clearance. Appeal File (A.F.), Tab 8, Subtab 17; A.F., Tab
9, Subtab 4ai. Since the appellant asserted this right on
appeal, A.F., Tab 7 ({appellant’s Statement of Facts and
Issues at 1), we £ind that the administrative judge properly
reviewed the feasibility of the agency’s rsassignment
efforts. The appellant has not petitioned for review of the
initial decision, at 4-5, in this regard, and we find, in
any event, that the administrative judge properly concluded
that it was not feasible for the agency to reassign her to a
vacant pogition that did not require a security clearance.
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We ¢onc1nde herse that 'the koard ic slco precluded fronm
reviewing allegations o.t" Mpx‘-ohibitofd discrimination and
reprisal when 'cﬁch' affirmative defenses relete to the
revocetion of a security-clearance. We are persuaded that
this is the correct conc‘lusi'o'n,‘ not only because the cOurt-
in Rygan d4id not Adistinguish between the merits and
affirmative defenses in pfecluding review, but alsc because
such defenses are so jintertwined with the merits of the
underlying revocation action that their adjudication by the
Board would involve it in precisely the activity proscribed
by the Supreme Court’s Egan decizion as outside the Board’s
review authority--"gecond guessing the agency’s national
security determinations.” JId. at B26.

In adjudicating affirmative defenses, the Board would
b required ¢to determine whether an emxployee has
demonstrated a nexus betwsen the revocation and the alleged
unlawful motive. See Texas Depm‘tment of Copmunity Affairs
v. Burdine, 450 U.S. 248, 255-57 (1981); McDonnell Douglas
Corp. v. Green, 411 U.5. 792, 802-04 (1973):; Warrén V.
Department of the Army, 804 E‘.éd €54, €56-58 (Fed. Cir.
1986). As the Court stated in Burdine at 255-56, the burden
falls on the employer to rebut 5: prima facie case of
discrimination by producing evidence of a legitimate,
nondiscrininatory reason. An enmployee majr nonetheless
demonstrate that such reason is pretextual either directly
by showing that “a discriminatory reason more 1likely

motivated” the agency or 'ihdircctly by showing that the
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agency’s reason is 'umrorthy of credence. Zd. at 255, ,
Warren, 504 F. 24 at ‘658. 'rhua, to decide the appellamt'
discrimination and roprinal clahs hera, the Ioard'a 1nqu1ry
would have to focus on the validity of the agency'c rcasons
in deciding to revoke her security clearance, an :lnquiry .
which would :I.tself require the Board to rule on the. agency's
ncurity-sensitive judgmants, an area :ln which, as the Court
noted, the Board has no cxpertise. | 8gan at 824-25.
_ Two reccnt !’aderal court duc:l.s:lons hnvo appncd the*‘
:Court's dcchion 1n zgan ﬁo Liu& that thcy are alao without
statutory authority to xevicw the merits of agency ucurity
clcarance deteninati&ns. In Pctorson v. Department of the
Navy, 687 F. Supp. ?13, 714 {(D.N.H. 1988), the enployee
appealed the wa‘d's fiﬁal order finding that it did not
have the aut.hority to reviow the merits of the security
clearance detcmination and sustaining the agency action.
on appeal to the district court, it found that the case vas
*on all fours” with Egan, despite the employee’s contention
that he wvas entitled to a de novo determination of his
handicap discrimination claim under 5 U.8.C. § 7703(c). Id.
at 71S. The court held that a trial de novo of the
discriminaticen claim would regquire the court to undertake a
substantive review of the validity of_ the agency’s reascons
for denying the clearance; contrary tb the Supreme Court’s
decision in Egan, noting that #[i)f the statutory
constraints imposed by Egan could be bypassed simply by
alleging illegal disc:@ninatioﬁ, Egan would be vitiated.”
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Similarly, in Hill v. Department of the Air Force, 844
F.2d 1407, 1409-11 (10th Cir. 1988), cert. denied, 109 &.Ct.
73 (1988), the court held that it was without any statutory
authority to revievw an agency’s suspension of the security
Clearance of a civilian employee. :tt stated: ®the ([Egan)
case removes any doubt regarding the authority of federal
courts to review the =merites of the grant or denial of
security clearances. Under any circumstances that might be
germane to this case, there is no such authority.” Id. at
31409. The court further heald that, since the smployee éid
not have have a constitutional property or 1iberty interest
under the circumstances, his canségitutional allegations did
not constitute an independent jurisdictional basis for
reviewing the merits of the clear&nce determination. JId. at
1411.

Since the Board’s jurisdiction is strictly prescribed
by statute, lacking m.{cle 3 review authority to review
constitutional claims, we find that these decisions further
support our conclusjon that the Court’s decision in Egan
precludes the Board f:om reviewing discrimination or
reprisal allegations inextricsbly intertwined with an
agency’s denial of a security clearance. See Riddick v.
Department of the Army, MSPB Docket No. PH07528810154, slip
op. at 4-5 (Aug. 4, 1989). Cf. Yarbrough v. Department of
the Alr Force, 36 M.5.P.R. 142, 146 (1988), cit:l.ng Thomas V.
Dopartment of the Army, 34 M.S.P.R. 678, 682-83 (1987)

(Bcara will not consider affirmative defenses relating to
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unreviswable military decision). We thus conclude that the
administrative judge here properly declined to reach the
appellant’s claims of dilcrinination‘ imd reprisal, and that
he properly limited his inquiry to the narrow factual and
procedural review permitted tb the Board under Egan.

The adniniktrativo jJudge found that the agency had
established by preponderant evidence that the appellant’s
position required a socufity clearance, the agency revoked
her security clearance on Pebruary &, 1987, and it had been
unable to to find a position for which she was qualified and
vhich 4id not require a security clearance. See I.D. at 3-r
4. He further found that the sgency compliied with the
procedurzl requirements of 5 U.5.C. § 7513, Iincluding 30
"_days' advance vritten notice and a reasonable time to reply,
‘cvcn thouch the appellant -did not actually receive the
written proposal notice until after the time provided fer
her to reply to the charges had expired and less than 30
days before the effective date of the actidiil. See I.D. at
5-8. 4'

In this connection, the administrative Judge credited
the testimonies of the agency iritncues, including that of
the deciding ofﬁcial; that he attempted to serve the
appellant with thg notice when hé met with her on September -
21, 1987, but shé- refused to accept it without a union
representative present. I.D. at 3-7. The agency witnesses
- further testified that" he-: then told her vwhat was in the
letter and that her ’dcadlilne for responding to the charges
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vas Octcber 6. I.D. at 5. The deciding cfficial also
testified that he reminded her of the deadline again, but
she still did not respond to the charges. I.D. at 6.

rinding that the appellant did not have the right to
require the presence of a union representative, the
administrative judge found that the appellant‘s behavior was
unreasonable and that ‘he could not be advantaged because of
such behavior. I.D. at 7. He found that the appellant had
sought to create a procedural error by intentionally
svoiding delivery when the notice was majiled to her in an
attempt to create procedural error. I.D. at 6-7. He thus
concluded that the ageﬁcy hed complied with the requirements
of 5 U.5.C. § 7513(b) (1) and (2) requiring 30 days’ advance
written noﬁice Qnd a reasonablie time to reply.

In her petition for review, the appellant reiterates
her contention that she had the right to union
representation under the cellective bargaining agreement and
subnits a copy of ¢the union- agreement to support her
contention. Our review of the rocprd does not disclese any
evidence to support her eoﬁtantion; |

The right to union representation is 1limited to
situations where the cmplofée reasonably believes that the

investigation will lead to d;sciplinary action. National
| Labor Relations Board v. ﬁbing@ften, 420 U.S. 251, 157 n.5.
(1975). Here, the appellant was simply attempting to delay,
if not avoid, service'éf the proposal notice. The appellant

djd not submit evidence before the regional office to show
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that <¢he c¢ollective bargaining agreement supported a
reasonable beiief that she was entitled to reprezentation
under the circumstances. We shall mnot oonsider her
submission at this stage, since she has not establisghed
that it constitutes new and material evidence that was
unavailable before the record was closed. $ C.F.R.
§ 1201.115; Avansino v. United States Postal Service, 3
M.S5.P.R. 211, 214 (1980). But, even if we were to consider
her submission, we note that the provisions cited do not
support her contention in any svent. Ve therefore tihd that
the agency constructively delivered the 30 days’ advance
notice of her proposed Aruwal 6n September 21 and provided
the appellant with a reasonable opportunity to respond to
the charges ﬁnder these circumstances. cf. lavelle v.
Department of Transportation, 17 M.S.P.R. 8, 14-15 (1983)
(notice terminating probationary employee does not have to
be actuany received prior to teﬁination vhere the agency’s
attempts to give prior notitication are diligent and
reasonable under the circumstances) (citing shaw v. United
States, 622 F.2d 520, 527, 223 Ct. Cl. 532, cert. denied,
449 U.S. 881 (1980)). |

We turﬁher gind that the agency must show that it
provided the appellant with minimal due process rights in
connection with the underlying revocation action, consisting
of the following: (1) Notice' of the denial or revocation;
'(2). a statcmerit of the reasons for the denial ox revocation;

and (3) an opportunity to respond. See Weissberger, 39
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H.S.P.R. &t 369. Our review of the record disclosex--and
the appe‘ilant does not dispute-—-that she received zinimal
due process. 5ee A.F., Tab 8, Bubtabs 1-5. }

Accerdingly, we conclude that the appellant has failed
to show error as to the administrative judge’s findings anad
that her removal must be sustained under the Supreme Court’s
decision in Egan. |

ORDER

This is the final order of the Nerit Systems Protection

Board in this appeal. 5 C.F.R. § 1201.113(c).
- BOTICE TOQ APPLLLANT

You have the right to requext further reviev of the

Board’s f:lnal& Aecision in yc:n.;x"'§ appa*l.
Riscrimination Claims: Adpinistrative Review

You ®may regquest the Egual Employment Oppoxtunity
Commission (EEOC) to review the Board’s final decimion on
your discrimination claiszs. See 5 U.5.C. § 7702(b)(1). You
must submit your rsquest to the EEOC at the following
address: ”

Equal Employnent Opportunity Commission
Office of Reviev and Appeals
1801 L Street, N.W., Suite 5000
Washington, D.C. 20036

You should submit your request tc the EEOC no later than 30
calendar Adays afte;rl receipt of this order by your
representative, if you '_haire' one, or receipt by you
persorally, whichéver ‘-"freceip: occurs first. See 5 U.S.C.

5 7702(b) (1) .
Discrimiration snd Other Claims: Judicisl Action
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If you do not request review of this ~order on your
" discrimination claims by the zzoé, you uay file a civil
action against the agency on both your AQiscrimination claims
and your other claims in an appropriate United states
district court. See 5 U.S5.C. § 7703(b) (2). You should:‘file
your civil action with the district court no later than 30
calendar days after receipt of this order by  your
representative, if you have one, or receipt by you
personally, whichever receipt occurs tirst. 5ee 5 U.S.C.
& 7703(b) (2). If the action q;nvélvcs a claim of
discrimination based on race, color, thligion, sex, national
origin, or a handicapping condition, you may be entitled to
representation by a court-appointed lawyer and to waiver '-_‘Iof
any requirezsnt of prepayssnt of fees, %’costs, or ottﬁ}zr
security. See 42 U.5.C. § 2000e5(f); 29 U.S.C. § 794a.
If you choose not to seek review of the Board’s
decision on your d:lscrinimt:l.on claizs, you may rcquest the
United States Court of Appcals for thc rod-ral circuiu. to
review the Board's £inal doci( ‘lon .on othey rissues in you:‘fﬁ’
appeal if thc court has jurisdiction. ~ See 5 U.S.C.
[ 3 7703(b) (). You must lubmit your rcquest to the court at
the s,fonawing address: '
United States Court of Appeals
fcr the Federal Circuit
717 Madison Place, N.W.
Washington, DC 20439

The court must receive your request for review no later than

30 calendar days_ after receipt of this order by your



15

representative, if you have one, or receipt by you
N f

personally, whichever receipt occurs first. &ee S U.E.C.

§ 7763(b) (1).

FOR THE BOARD:

5Eft E. ‘.l‘ayor"
. ¥ Chrk of the Postd
Washington, D.C.



